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millions were killed either for their ethnicity, creed, race, medical inheritance, sexuality or
political views.
were real human constructions and conventions. This essay takes a comparative analysis
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On this

features of the natural law tradition are outlined.

conceptually collapses into its older unacceptable version. Further, the institutionalised

apparatus that allow that critique.
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the human conscience.
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the classical natural law tradition, Plato because of his metaphysics rooted in an eternal

maximisation or pleasure maximisation. Justice, therefore, is not reducible to pleasure

by man. Neither consensus nor pleasure nor consequence maximisation nor utility is
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Much could be said about these principles but ours is not to analyse the whole natural

appears in the Twelve Tables of Roman Law, for example,6 which promoted the elimination

Inquiries into Human Faculty and Its Development
in stock, hereditary endowed with noble qualities.’ For his purposes the word was equally
applicable to plants, animals and humans.

suitable races or strains of blood
speedily over the less suitable than they otherwise would have had. The word

6
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have capacity

Whereas, Heredity plays a most important part in the transmission of crime, idiocy

criminals, idiots, rapists and imbeciles,

with the chief physician of the institution, to examine the mental and physical
condition of such inmates as are recommended by the institutional physician and

such operation for the prevention of procreation as shall be decided safest and most
In Buck v. Bell

crime, or to let them starve for their imbecility, society can prevent those who are
Three generations
of imbeciles are enough.
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the Indiana Supreme Court in Williams v. Smith

Applied Eugenics
12

individual by some adverse feature of the environment, such as excessive cold, or bacteria,
13

14

The Eugenicist Mindset

15

Review.
In her Pivot of Civilization
‘defectives, delinquents and dependents,’

16
,
whose accumulation is a

University Press.
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Applied Eugenics
Applied Eugenics
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The Nazi connection: Eugenics, American Racism, and German
National Socialism supra note10.
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‘defectives.’
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20

Pivot of Civilization, in a chapter

21

and dependents. My criticism, therefore, is not directed at the ‘failure’ of philanthropy,
but rather at its success.’22
waste’.23
24

What Every Girl Should Know she has this to say of the

conscious sexual control. The lower down in the scale of human development we

25

20
21
22
23

Pivot Of Civilization
Pivot Of Civilization
Pivot Of Civilization
Pivot Of Civilization supra note 16 at 53.
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and the diseased would have no posterity to inherit their unhappy condition. The
26

With population control concerns outlined in her book, Woman and the New Race, she
does to one of its infant members
is to kill it.’
Eugenics and Race

unconstitutional.
an important role in the political debate as expert advisers on the threat of ‘inferior stock’
in character.
Eugenics Laws Internationally
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and Regeneration Constable.
Woman and the New Race
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from abusers and molesters. The severely mentally disabled were not emotionally mature

Holmes’ decision in Buck v. Bell

many families endured. I have discussed the needs of people, particularly children, for

of children.

Natural History

The Flamingo’s Smile WW
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Germany’s eugenics programme

with an estimated 400,000 deaths of disabled people caused. The unspeakable Jewish

and demand the subordination of the inferior and weaker.’31

and between 5000 and 15000 men lost their lives in concentration camps.32

30

History and

Anthropology
31

Mein Kampf

Jewish Eugenics

Jewish Eugenics
Wooden Shore Publishers at 464
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be selected for use in experiments or death. This act of selection was itself a source of

33

Eugenics, Social Darwinism and the Slave Trade
34

35

for the capture, kidnap, incarceration and transfer of vast numbers of people, many of

to hold on to the idea that it was timelessly and universally unacceptable, we will need

36

Of Eugenics Laws

our purpose here. The discussion is intended primarily as a reminder of man’s capacity for

and secondly, the manipulation of those complicit in the activity. Slavers themselves

33
34

Eugenics, Literature and Culture in Post-War Britain

35

love for wives and children and orderly married life they will become more calm and much sin and trouble
will be avoided.’ Presumably the realisation that slavery demanded that the two classes be separate so as not to
undermine the relationship of domination by the creation of children who would compromise the social control
36

Law and Justice
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nowhere questioned. Call this repro-eugenics. They also recommend euthanasia for those

necro-eugenics.

which was perfectionist, founded, it is said, on bad science, concerned with the health of

Bioethics
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logically
and empirically
consumer choice

The New Eugenics and its Natural Law Presuppositions

moral relativism. Earlier we observed some key features of the natural law tradition. The

unstated admission that certain kinds of laws are universally and timelessly iniquitous.
the view that acceptance, consensus and received wisdom or practice is the touchstone of

new

Hastings Center Report 32, that Harris and Savalescu’s ethics collapses
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central to traditional morality and the natural law tradition will need to be understood

Necro-eugenics, Repro-eugenics, and the Freedom Assumption

outcome freely chosen if it involves no immediate harms to others is an outcome that

space for the morally unscrupulous.
The Freedom Assumption

freely chosen and one that involves no immediate visible harms to others is an outcome
others principle needs to be properly understood. Many laws, even now, involve no harm

exist for reasons of public or community interest.

away into slavery or medical experimentation or to clone oneself a hundred times, or to
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freely chosen, it is morally permissible either in itself, for the victims it involves or for the

passes for freedom now. I will venture to say at this point that men who freely create
hundreds of children in their capacity as sperm donors rarely understand the implications

which holds that an outcome freely chosen if it involves no immediate visible harms
to others is an outcome that ethically neutral or even necessary, is a false one. On the

unscrupulous.
The Example of the Mozart Maximiser.

further ends set by

profound implications for the people they create appear to defy many proponents of the
JCL 8:2
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set criterion, in this case, the demand of musicality simply adds one more form of illicit
40

Multiple Parenting, the Mass Human Cloner and the Hybridizer

chosen freely by parties to the reproductive contract.41

and control of a person’s very identity. Finally, the activity and its institutionalisation

elsewhere and do not propose a fuller analysis.42 For our purposes and in this context, the

40

Medical Law Review
University of New South Wales Law Journal
Monist: International Journal of General Philosophical Enquiry
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Human Lives Critical Essays on
Consequentialist Bioethics
Human Values: New Essays on
Ethics and Natural Law
Journal of Medical Ethics 336.
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The Bad Science Objection

experiments is that they were useful and productive.43

because of its utility and quality.44

45

46

On the Contrary, Much Nazi Science was Ingenious

science was neither mindless nor chaotic. The idea that it was both foul and foolish may

43

The Nazi Doctors, Medical Killing & The
Psychology of Genocide
44

Racial Hygiene Medicine under the Nazis Harvard University Press.
Dimensions
Medicine under the Nazis Harvard University Press.
45
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work was never in doubt.

opportunity and enticement to the researcher, corporate suppliers of human tissue and

Once a victim is dehumanised in the manner discussed, that is to say that he or she

accurate and useful
50

Cohen

experiments and a variety of race and inheritance experiments. Some of the experiments

The Secret War
Agenda: The United States Government, Nazi Scientists and Project Paperclip, 1945-1990 St. Martin’s Press.
50
The Nuremberg Medical Trial: The Holocaust the Origin of the Nuremberg Medical
Code
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in their testes’51 produced results and were doubtless, despite their vicious nature, of some

because he was the older twin.

the fourth operation, I did not see Tibi anymore.
I cannot tell you how I felt. It is impossible to put into words how I felt. They had
52

Collections of dead preserved animals are found in many museums. They are, without

53
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Children of the Flames: Dr. Josef
Hastings Center Report 5.
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law assumption.
Misrepresenting the Argument from Injustice

there is indeed some human endeavour that is bad per se. One aspect of the natural law

normalisation can only explain the actions of the perpetrators. It does not make the activity

and discriminatory notions of human value.
There are other problems, however, with the utilitarianism implicit in other forms of

any protestation that refers to the horrors routinely and institutionally performed by

use any

can be no doubt.
Maximising the best: Arguments from Injustice
54

54
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man can be

interests of maximisation. There are possible utilitarian answers to this question. Rule

man secretly and without any consequent erosion of faith in the law. On this view, it

kill the innocent homeless man.55

Journal of Medical Ethics
they have moved on to promote the creation of superhuman species, enhanced humans

be deprived of the love and support of those that created them and their blood kin, and to
depraved computations.

55

Utilitarianism: For and Against Oxford University Press.
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In his
Thought56

that the men of the New Republic would have ‘no pity and less benevolence’ about

diseases, with transmissible mental disorders, with such hideous incurable habits

any reason to suppose that they will hesitate to kill

not see how they can think otherwise on the principles they will profess.

death, because they will have a fuller sense of the possibilities of life than we

56

Thought
Anticipations Of the Reactions supra note 56 at
Anticipations Of the Reactions supra note 56 at 200.
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painful or dreadful, and used as a deterrent from crime. If deterrent punishments
are used at all in the code of the future the deterrent will neither be death, nor
mutilation of the body, nor mutilation of the life by imprisonment, nor any
but a memory.

60

he concluded that ‘those swarms

future, it is their portion to die out and disappear.61

Maximising and Intergenerational Injustice
If the murder of the homeless man is a fundamental problem for the utilitarian so too are

services.62
63

60
61

Conceptually excluded

Anticipations Of the Reactions supra note 56 at 300.
Anticipations Of the Reactions supra note 56
Anticipations Of the Reactions supra note 56 at
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in the third party control over the child, the lies and deception practiced routinely, the
identity and much more. The illicit dominion and control over their lives and futures by

into existence children who will be human clones, or people deliberately and avoidably
example.64
Calculating eugenics: arbitrariness and incommensurability
Part of the trouble with the utilitarian vision, is that it takes us down the path of maximisation

inevitably reveal how we are to achieve the best results. Upon analysis the promise turns

would produce one answer while the next ten years would produce another answer. Over
would produce one answer while the same calculation performed on 100,000 would

64

Monist:

International Journal of General Philosophical Enquiry

Medical Law Review
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while the same test on the same number of victims of the industry would produce quite

victims.

problematic, so too is the temporal standard. The truth is that utilitarian calculations falter
with the simplest of evils. They cannot even produce a satisfactory moral computation

pleasure or utility is dependent upon the time slice applied.65
problems of incommensurability. The requirement that we undertake the business of
maximisation is not merely impracticable but is actually senseless. How are we to add up

that we perform this act is actually senseless. There need to be stipulations and parameters
commensurability. Likewise, Harris, Savulescu and others presuppose as much when
maximised and optimised personalities and the ideal numbers of such characters. Further
they deliberately select out of their computations the wealth of dishonesty and deception

65
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After Virtue
Social Ethics
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industry. Indeed, when asked for details deception and obscurantism prevails whether

been the experience of donor conceived adults and is likely to be the experience of human
clones, animal human hybrids, the posthumously conceived and those who have been
mass parented. To the extent that they are able to form a desire to know their own kin
ways. Their masters and creators by then, however, like the slavers of yesteryear, will

for how many and for what kinds of creatures, if dishonesty and deception surrounds

to those over whom they claim dominion.66.
Eugenics, Markets, Financial and Political Interests and Maximisation

not assault, mutilate or kill in order to further their research, achieve bureaucratically set

at history shows that they can and often will cooperate in atrocities. The human spirit,

66

Hastings Center Report 32.
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a view that is destined to be taken up by industries and businesses that undermine the

law precepts, conceptually collapses into its older unacceptable version. Further, the

allows a critique of the oppressive direction of modern markets.

natural law precepts, conceptually collapses into its older unacceptable version. The

their reality. The natural law tradition permits the conceptual apparatus that allow that
critique.
CONCLUSION
Comparative law demonstrates that positive laws often enthusiastically championed as
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name of social utility, explains how it is that lies and deception can become institutionally

others, without access to precepts central to the natural law tradition, is bound to collapse

some way, whether, physically, socially or politically.

into slavery or medical experimentation or to clone oneself a hundred times, is no bar
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